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Islamic Law Forum
MICHAEL

J.T.

MCMILLEN*

Islamic law is the epitome of the Islamic spirit, the most typical manifestation of the
Islamic way of life, the kernel of Islam itself. For the majority of Muslims, the law has
always been and still is of much greater practical importance than the dogma. Even
today the law remains a decisive element in the struggle which is being fought in
Islam between traditionalism and modernism under the impact of Western ideas.'
I.

Introduction

This is the inaugural year-in-review for the Islamic Law Forum, whose primary foci are
Islamic law and finance. As such, and given the general unfamiliarity of both Islamic law
and Islamic finance, we commence with an introductory orientation surveying a few essential definitional concepts and providing a cursory historical overview of modern Islamic
finance (our main focus).' Islamic finance is certainly not the only area of application of
Islamic law, but it is one of the most rapidly growing. It is applicable across the entire
spectrum of the world's legal systems, and, given the long dormancy of Islamic finance
over recent centuries, it is the most rapidly evolving. Next, we consider some significant
developments during 2007. We start with the capital markets areas, specifically: (a) general capital markets initiatives, (b) sukuk (Islamic bonds and asset securitizations) and debtside developments, and (c) Islamic equity funds and other equity-side developments. After
considering some real estate developments, we close with consideration of some trends in
the takaful (insurance) field.
Islamic Sharia (the "Sharia") is what is commonly referred to as Islamic law. 3 "Islamic
finance" is the conduct of commercial and financial activities in compliance with the Shar* Member of the New York Bar, Chair of the Islamic Law Forum, and Lecturer in Islamic Finance at the
University of Pennsylvania Law School and the Wharton School of Business. Copyright © and all
intellectual property rights retained by Michael J.T. McMillen.
1. Joseph Schacht, Pre-Islamic Background and Early Development ofJuriprudence,in 1 LAW IN THE MIDDLE EAST 28 (Majid Khadduri & Herbert J. Liebesny, eds., 1995).
2. The introductory material is taken from previous publications by authors that are mentioned in this
article. All websites referenced in this chapter were last visited on December 13, 2007, unless otherwise
noted.
3. The Sbaria is the perfect, immutable, divine law as revealed in the text of the Qur'an and the sunna.
Fiqh ("understanding", from faqaka, "to understand") is the sum of human comprehension of that divine law,
particularly as determined by and affected under the guidance of Sbara scholars. The primary methodology
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i'a. The word "Sharfa," in early usages, referred to the path by which camels were taken
to water, to the source of life. In later and current times, it refers to "the way" or "the
path" whereby a Muslim is to conduct his or her life, in every aspect of life. Thus, the
Sharfa is comprised of and embodies religion, ethics, morality and behavioral admonitions4 as well as requirements that are more customarily recognized as legal in nature:
[It is] the "Whole Duty of Man. Moral and pastoral theology and ethics; high spiritual aspiration and the detailed ritualistic and formal observance which to some
minds is a vehicle for such aspiration and to others a substitute for it; all aspects of

used in this determinative effort is ijtihid (effort) or legal reasoning, using the roots of the law as the primary
sources (t. il al-fiqh). The primary sources of law in Sunni orthodoxy are: 1) the Qur'dn (the divine word of
Allah), 2) the sunna (the practices, examples, dicta, and decisions of the Prophet Mohammed), 3) #jmd (consensus, most particularly the consensus of the community of scholars), and 4) qiyds (analogical deductions and
reasoning). Hadith are the textual records of the Prophet's sunna, as determined by skilled juristic scholars.
For a discussion of ijtihdd in modern Islamic finance, see Taba J. al-Awani & Waleed EI-Ensary, Linking Ethics
and Economics: The Role ofljtihad in the Regulation and Correction of CapitalMarkets, in TH-E PROCEEDINGS OF
THE SECOND HARVARD UNTVERSITY FORUM ON ISLAMIC FINANCE: ISLAMIC FINANCE INTO THE 21ST

CENTURY 99-126 (1999) [hereinafter "SECOND HARVAtD FORUM"]. For an interesting and helpful etymological and historical review of the development of the term sunna as an element offiqb, see Zafar Ishaq
Ansari, Islamic JuristicTerminology Before afi: A Semantic Analysis with SpecialReference to the Kufa, in 27 THE
FORMATION OF ISLAMIC LAW 215-38 (Wael B. Hallaq ed., 2004) (the term haditb is treated at 211-15)
[hereinafter "HALLAQ: FORMATION"].
For a range of accessible introductions to the history and methodology of Islamic jurisprudence, see generally HALLAQ: FORMATION, supra note 3; S.G. Vesey-Fitzgerald, Nature and Sources of the Shari'a,in LAW IN
THE MIDDLE EAST, supra note 1, at 85-112; Schacht, supra note 1; Joseph Schacht, The Schools of Law and
Later Developments ofJursprudence,in LAW IN THE MIDDLE EAST, supra note 1, at 57-84; FRANK E. VOGEL
& SAMUEL L. HAYES, III, ISLAMIC LAW AND FINANCE: RELIGION, RISK AND RETURN 23-70 (1998) [herein-

after "VOGEL & HAYES"]; NOELJ. COULSON, A HISTORY OF ISLAMIC LAW 1-73 (1964); JOSEPH SCHACHT,
THE ORIGINS OF MUHAMMADAN JURISPRUDENCE (1950); JOSEPH SCHACHT, AN INTRODUCTION TO ISLAMIC LAW (1964); M. MUSTAFA AL-AZAMI, ON SCHACHT'S ORIGINS OF MUHAMMADAN JURISPRUDENCE
(1996); WAEL B. HALLAQ, THE ORIGINS AND EVOLUTION OF ISLAMIC LAW (2005); WALL B. HALLAQ, A
HISTORY OF ISLAMIC LEGAL THEORIES: AN INTRODUCTION TO SUNNI USOL AL-FIQH (1997); JOHN ALDEN WILLIAMS, THE WORD OP ISLAM 7-108 (1994); MOHAMMED HASHIm KAMALI, PRINCIPLES OF ISLAMIC JURISPRUDENCE, (3d ed. 2003); MUHAMMAD TAQI UsMANi, AN INTRODUCTION TO ISLAMIC

FINANCE (1988); Irshad Abdal-Haqq, Islamic Law: An Overview of Its Origin and Elements, 1 J. ISLAMIC L. 1
(1996); Christopher Melchert, Islamic Law, 23 OKLA. CITY U. L. REV. 901 (1998); Wael B. Hallaq, From
Regional to Personal Schools of Law? A Reevaluation, 8 ISLAMIC L. & Soc'Y. 1 (2001); Wael B. Hallaq, Legal
Reasoning in Islamic Law and the Common Law: Logic and Method, the Logic of Legal Reasoning in Religious and
Non-Religious Cultures: The Case of Islamic Law and the Common Law, 34 CLEV. ST. L. REV. 79 (1985-1986);
Bernard Weiss, Interpretationin Islamic Law: The Theory ofjtihdd, 26 AM. J. COMP. L. 199 (1977-1978); P.
Nicholas Kourides, Traditionalism and Modernism in Islamic Law: A Review, 11 COLUM. J. TRANSNAT'L L. 491
(1972); and Ahmed Souaiaia, On the Sources of IslamicLaw and Practices, 20J. L. & RELIGION 123 (2004-2005).
See also, Asifa Quraishi, Interpreting the Qur'an and the Constitution: Similaritiesin the Use of Text, Tradition and
Reason in Islamic and American Juriprudence,28 CARDozo L. REV. 67 (2006); Azizah Y. al-Hibri, Islamic and
American ConstitutionalLaw: Borrowing Possibilitiesor a History of Borrowing, 1 U. PA. J. CONST. L. 492 (1999);
and Umar F. Moghul, Approximating Certainty in Ratiocination:How to Ascertain the 'Illah (Effective Cause) in the
Islamic Legal System and How to Determine the Ratio Decidendi in the Anglo-American Common Law, 4 J. ISLAMIC
L. 125 (1999).
4. Thus, for example, it contains religious, moral, and ethical prohibitions, such as the impermissibility of
engagement in activities involving alcohol, pork, pornography (including its manifestations in cinema and
music), gambling and games of chance (and related activities), ribd (and thus interest-based finance), nonmutual insurance, and other activities.
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law; public and private hygiene; and even courtesy and good manners are all part and
5
parcel of the Sbari'a.
It is in part divine revelation, in part human example, and in part human understanding
and reason. And it is, in part, law as that term may be understood more broadly and
conventionally.6 As a body of divine law that has developed over 1400 years, it is mature
and comprehensive. The Sharia, being comprehensively applicable to all aspects of
human existence and endeavor, by definition is applicable to every aspect of commercial
and financial matters. Thus, it will (and does) address sales (bay), leasing (ijdra), options,
suretyship, agency (wakdlab), transfer of obligations (bawala), mortgages and pledges
(rahn), deposits for safekeeping (emanet), loans, gifts (hiba), joint ownership and joint ventures (sharikdt, musharaka and muddraba), guarantees, and virtually every other aspect of
law as anyone familiar with the common law or the civil law will know the law. 7 And like
any other mature body of law, application of the principles and precepts is detailed and
complex and subject to variations in interpretation, particularly as among the different
madhahib (schools of Islamic jurisprudence; madhhab is the singular).8
5. Vesey-Fitzgerald, Natureand Sources of the Sbaria, in LAW IN T14E MIDDLE EAST, supra note 1, at 85-86.
6. The extent to which the Sharia constitutes secular law, enforceable as such in the secular legal system,
varies considerably from one jurisdiction to another as a function of the extent to which the Sharfa is incorporated into the secular body of law of the specific jurisdiction and, in jurisdictions where the Sharia is not
incorporated into the secular law, the manner and extent of incorporation of Sharia-compliant provisions into
contracts that are enforceable under the secular law. See Michael J.T. McMillen, ContractualEnforceability
Issues: Sukuk and CapitalMarketsDevelopment, 7 CHI.J. INT'L L. 427, 434-67 (2007) [hereinafter "McMillen:
ContractualEnforceability"]; Michael J.T. McMillen, Islamic Capital Markets: Developments and Issues, I CAP.
MARKETS. L.J.136, 151-66 (2006) [hereinafter McMillen: Markets"]; McMillen: Framework, infra note 21;
McMillen: Proposal, infra note 21; and Michael J.T. McMillen, Asset Securitizatin Sukuk and Islamic Capital
Markets: Structural Issues in the Formative Years, Wis. INT'L. L.J.(2007; currently in printing) [hereinafter
"McMillen: Sukuk"].
7. For examples of these legal principles and precepts, as set forth in one of the few written codifications,
see the Majelle: Hooper, the Majelle: Tyser, and AI-Zuhayli, in each case infra note 9.
8. Given its breadth and complexity, comprehension of nuance is frequently difficult for the lay person.
Additionally, compliance is a matter of individual conscience. As such, different madhahib have arisen over
the course of history. For a historical summary of the development of the madhahib see Joseph Schacht, The
Schools of Law and Later Developments in Jurisprudence,in LAW IN THE MIDDLE EAST, supra note 1, at 57-84.
The four main Sunni schools, and those having the greatest impact on modern Islamic finance, are the
Hanaff, Hanbali, M5lil and Shafici. Each madhbab is a body of juristic opinions and a related methodology
of how to use text, tradition, and reason to understand pure Sbaria. Historically, the madhahib frequently
interpreted and applied the Shariadifferently to different factual or structural situations, and there have been
variations even within individual schools. Thus, scholars that have specialized in the study of the Shara play
a prominent role in the interpretation and application of the Shara, particularly in the field of Islamic finance. Islamic banks and financial institutions, some higher net worth families and individuals, sponsors and
developers of Sharia-compliant funds and investment products have retained one or more Sbaria scholars,
comprising a Sharfa board, to assist in making the relevant determinations. The boards oversee the complete
range of investment practices as well as the principles, methodology, and operational activities of the entity or
individual that has retained that particular board. Each board will certify, pursuant to fatawa (juristic opinions;fatwa is the singular), Sbariacompliance of a given fund, structure, or instrument, usually on a confidential basis on behalf of the retaining party or entity. As a result, Islamic finance tends to develop in a rather
disjointed fashion, without coordination across markets or madhahib. A different and more coordinative trend
is exemplified by the existence and prestige of Sharia boards of institutions such as the Accounting and Auditing Organization for Islamic Financial Institutions (AOIFI), the Fiqh Academy (Majma' AI-Fiqh Al-slami) of
the Organization of the Islamic Conference (OIC) (MunazammatAl-Mu'tmarAl-slami), the Islamic Jurisprudence Institute (AI-Majma' Al-Fihq Al-Islami) of the Islamic League (Rabitat Al-'Alam Al-lslami), the Islamic
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Islamic finance, an implementation of the Sharia,9 is premised quite differently than
conventional, interest-based finance: the risk-reward conception is fundamentally differDevelopment Bank, Bank Negara Malaysia, and Suruhanjaya Sekuriti, Securities Commission, of Malaysia,
among others.
The precise role of a Sharia board varies from entity to entity; it is a function of the unique relationship
between the individual Sbarfa board and its related retaining entity. As a general matter it can be said that a
Sharia board will perform a number of different roles, including, typically, the following: participation in
product development and structuring activities; review and approval of the fund or entity structure and its
objectives, criteria and guidelines, and issuance of afatwd in respect thereof; review and approval of disclosure
and offering documents, and issuance of a fatw in respect thereof; review, approval, and oversight of investment and business operational structures and methodology, and issuance of a fatwa in respect thereof; ongoing review, oversight, and approval of transactional or operational variances or applications to unique or
changing circumstances; and annual audits of the operations of the fund or entity and issuance of an annual
certification of Sharia compliance. See, e.g., Yusuf Talal DeLorenzo & Michael J.T. McMillen, Law and Islamic Finance: An Interactive Analysis, in ISLAMIC FINANCE: THE REGULATORY CHALLENGE 139-47 (Simon
Archer & Rifaat Ahmed Abdel Karim eds., 2007) [hereinafter DELORENZO & MCMILLEN]; McMillen: Markets, supranote 6, at 138-43; Yusuf Talal DeLorenzo, Shari'ab Supervision of Islamic Mutual Funds, in TI-IE
PROCEEDINGS OF TIHE FOURTH HARVARD UN-VERsrrY FORUM ON ISLAMIC FINANCE: ISLAMIC FINANCE:

THE TASK AHEAD 67-76 [hereinafter "FOURTH HARVARD FORUM"]; Nizam Yaquby, Trading in Equities:A
note 8, at 119-28, available at http://www.djindexes.
Sharia Perspective, in FOURTH HARVARD FORUM, supra

com/mdsidx/index.cfm?event=showlslamicArticles); Yusuf Talal DeLorenzo, Sharia Supervision of Islamic
Funds, in ISLAMIC AsSET MANAGEMENT: FORMING THE FUTURE FOR SHARI'A-COMPLIANrl INVESI- AIENT
STRATEGIES 12-34 (SohailJaffer ed., 2004) [hereinafter "Jaffer"]; Yusuf Talal DeLorenzo, Shari'ab Supervision
in Modern Islamic Finance, http://www.guidanceresidential.com/files/Shari'ah-Supervision in ModemIslamic Finance.pdf; Yusuf Talal DeLorenzo, Shariah Supervision of Islamic Mutual Funds, http://www.
djindexes.com/mdsidx/downloads/delorenzo.pdf; Michael J.T. McMillen & Abradat Kamalpour, An Innovain Financing- Islamic CMBS, in COMMERCIAL MORTGAGE BACKED SECUERITISAnON: DEVELOPMENTS
tion
IN THE EUROPEAN MARKET 382-412 (Andrew V. Petersen ed., 2006) [hereinafter "McMillen &
Kamalpour"]; and Walid Hegazy, Fanwasand the Fate of Islamic Finance:A Critique of thePractice of Fatwa in
Csntemporay Islamic Finance, in ISLAMIC FINANCE: CURRENT LEGAL AND REGULATORY ISSUES (S. Nazim
Ali ed., 2005) [hereinafter "Ali"]; (a selection of articles from the Sixth Harvard University Forum on Islamic
Finance).
In light of the foregoing, and with cognizance of the differences between the madhahib, it is vitally important that we bear in mind the diversity that is Islim. Consider ROGER ALLEN, AN INTRODUCTION TO
ARABIC LITERATURE 11 (2000):
Islam [is] an entity which the Western world has always found it convenient to treat as a monolith
in order to compensate for a failure to investigate its variety. Perhaps we might suggest, adopting
de Saussure's well-know categories, that Islam, like other faith systems, clearly stipulates what
might constitute its language - the canonical texts that lay down the basis for its principles, but
that the parole, the actual application in such areas as the differences between the tenets of the
Sunni and the Shici communities and the practices of Sufism and popular Islam, present us with a
staggering variety of beliefs and rituals which reflect the world-wide scope of the faith.
9. While the Sharia is the subject of voluminous scholarship, the Sharfa as applied in modem Islamic
finance is largely oral, although there is a growing body of literature and fatawa. See, e.g., DeLorenzo &
McMillen, supra note 8. An exception to the predominance of oral formulations as they pertain to financial
matters is the Majelle or Majalla (Majalatal-Akbam al-Adliyah or Majalat-iAhkami Adliye), which is an unfinished digest of principles and rules of the Sharsa under the Hanafi madhab as applied in civil law transactions
(mucdmalt). It was prepared by a committee of Ottoman Hanaft scholars during the period of 1869 to 1888,
was published between 1870 and 1877, and was codified as law in the Ottoman empire as applicable to
matters outside the commercial code. See S.S. Onar, The Majalla, in LAW IN THE MIDDLE EAST,supra note
1, at 292-308. Two English language translations are: MajalatAl-Ahkam Al-Adliyah [The Civil Law of Palestine and Trans-Jordan, Vol. I & Illprepared by Judge C.A. Hooper in 1933 and reprinted in various issues of
4 ARAn LAW QUARTERLY (1968) [hereinafter "Majelle: Hooper"] and Majrallah El-Ahkaml-Adliya [The
Majelle: Being an English Translation of and a Complete Code on Islamic Civil Law] (C. R. Tyser, D. G.
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ent.10 These differences are of more than academic interest to the finance practitioner;
they must be addressed in all multi-jurisdictional Islamic finance transactions. Core
premises in Islam look more to profit and loss sharing. Thus, trading and partnership or
joint venture arrangements are more appropriate risk-reward paradigms. Rewards without commensurate risk and preferential rewards are not permitted. Ribd (commonly described as interest) is impermissible under the Sharia; it is both a reward without
commensurate risk and a preferential reward to one party (whether a debt provider or an
equity provider).' The interest-based debtor-creditor paradigm is rejected, although
Demetriades, & Ismail Haqqi Effendi trans., 2001) [hereinafter "Majelle: Tyser"). A summary of some provisions of the Sbaria as applied in commerce and finance is contained in Al-Fiqb Al-Islami wa-Adillatuh [Islamic
Jurisprudence and its Proofs)], Wabbab al-Zubayli [Financial Transactions in Islamic Jurisprudence], (Mahmoud EI-Gamal trans., 2003) [hereinafter "Al-Zuhayl"], which is a translation of vol. 5 of AL-FiQl AL'ISLAMI WA 'ADILLATUH, 4th ed. (1997) and appears in two volumes.
10. Consider, for example, Mohammad Fadel, The Regulation of Risk in Islamic Law, Common Law, and
FederalRegulatory Law, in FOURTH HARVARD FORUM, supra note 8, at 81-88; Humayan A. Dar, David I.
Harvey, & John R. Presley, Size, Profitability,and Agency in Profit- and Loss-sharing in Islamic Banking and
Finance, in SECOND HARVARD FORUM, supra note 3, at 51-62; Ibrahim Warde, The Revitalization of Islamic
Profit-and-loss Sharing, in PROCEEDINGS OF THE THIRD HARVARD UNIVERYV FORUM ON ISLAMIC FiNANCE: LOCAL CHALLENGES, GLOBAL OPPORTUNITIES 111, 199-212 (2000) [hereinafter "THIRD
HARVARD FORUM"]; Abbas Mirakhor & Iqbal Zaidi, Profit-andLoss Sharing Contracts in Islamic Finance, in
HANDBOOK OF ISLAMIC BANKING 49-63 (M. Kabir Hassan & Mervyn K. Lewis eds., 2007) [hereinafter
"Hassan & Lewis"]; Mohamed Rafe Md. Haneef, Recent Trends and Innovations in Islamic Debt Securities: Prospectsfor Islamic Profitand Loss Sharing Securities, in Ali, supra note 8, at 29-60; and Umar F. Moghul, No Pain,
No Gain: The State of the Industry in Light of an American Private Equity Transaction, 7 CHI. J. INT'L L. 469
(2007).
11. Riba concepts relate to any excess paid or received on principal, or an increase in price or return,
particularly an increase that is in some manner a function of time. The literature on nba is extensive and the
debate regarding riba remains vigorous. As to different the types of riba, consider ribd al-fadl (relating to
unequal spot trades in specified commodities), ribd nasa'/nasi'a (relating to credit transactions in specified
commodities), ribll al-jahiliyya (relating to deferment and increase of price), and da/ wa ta/ajjal (relating to
discounting upon prepayment). These are discussed, among other places, in Mohammad H. Fadl, Riba, Efficiency and PrudentialRegulation, a presentation at the Symposium, Islamic Law in a Globalized World: Implications for Contemporary Islamic Finance, Wis. INT'L L.J. (2007) (25th Anniversary of the Univ. of Wis.
International Law Journal) (copy on file with the author). A comprehensive treatment of riba is provided in
the legal opinion of Justice Muhammed Taqi Usmani in The Text of the HistoricJudgment on Riba, available at
http://www.albalagh.net/Islamic-economics/rib5_judgement.shunl. The judgment based upon that opinion,
and others, is set forth in the Order of the Supreme Court'sAppellate Bench in Riba Case, 9 REV. ISLAMIC ECON.
155-94 (2000), available at http://www.financeinislam.com/article/11/l/435. See also Vogel & Hayes, supra
note 3, at 71-95; NABIL A. SALEH, UNLAWFUL GAIN AND LEGITIMATE PROFIT IN ISLAMIC LAW 11-43 (2d
ed. 1992); NAYLA COMAIR-OBEID, THE LAW OF BUSINESS CONTRACTS IN THE ARAB MIDDLE EAST 43-57
(1996),; Latifa M. Algaoud & Mervyn K Lewis, Islamic Critiqueof Conventional Financing,in Hassan & Lewis,
supra note 10, at 38-48; NOELJ. COULSON, COMMERCIAL LAW IN THE GULF STATES: THE ISLAMIC LEGAL
TRADrrION 11 (1984); Barbara L. Seniawski, Riba Today: Social Equity, the Economy, and Doing Business Under
Islamic Law, 39 COLUM. J. TRANSNAT'L L. 701 (2000-2001); Hesham M. Sharawy, Understanding the Islamic
Prohibition of Interest: A Guide to Aid Economic CooperationBenseen the Islamic and Western Worlds, 29 GA. J.
INT'L & COMP. L. 153 (2001), M A Ansari-pour, Interest in InternationalTransactions under Sbiite Yurisprudence, 9 ARAB L. Q. 158 (1994), M A Ansari-pour, The Illegality of Taking Interestfrom Muslim Countries, 11
ARAB L. Q. 281 (1996); Talib Siraaj Abdus-Shahid, Interest, Usury and the Islamic Development Bank: Alternative, Non-Interest Financing, 16 LAW & POL'Y INT'L BUS. 1095 (1984), Usama Uthman, A Short Outline of the
FoundationsofIslamic Economics, in SECOND HARVARD FORUM, supra note 3, at 83-91, and al-Awani & ElEnsary, in SECOND HARVARD FORUM supra note 3, at 99-126. And consider Mahmoud A. EI-Gamal, An
Economic Explication of the Prohibitionsof Riba in ClassicalIslamic Jurisprudence, in THIRD HARVARD FORUM,
upra note 10, at 29-40. Histories, including comparatives histories, of usury, include Mervyn K Lewis,
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debtor-creditor constructs are acceptable (if arising as a result of Sharia-compliant arrangements). For the most part, predetermined fixed returns are not permissible. Guarantees or assurances of return of or on capital are not permissible. Further, the use of
money as a commodity is not acceptable under the Sharia. Money is not an asset that can
itself earn money; it is a measured store of value and a medium of exchange. Every financial transaction must involve a tangible asset, leaving aside certain exceptions, such as
intellectual property. Application of these principles precludes the sale and purchase of
certain instruments altogether, the sale and purchase of other Sharta-compliant debts at a
premium or discount, and the sale of of other financial instruments that do not represent
interests in tangible assets. Examples include mortgage loans (which also include ribd
include ribd elements) that have
elements), debts (including receivables, which frequently
12
been divorced from underlying assets, and derivatives.
The methodology and historical tradition of Islamic jurisprudence are also without
counterpart in conventional finance.' 3 They have resulted in the development of a system
of nominate contracts that form the base and provide structural constraints for the development of Sharfa-compliant products and instruments. 14 The nominate contracts are defined contracts or structures (such as certain ijdra structures, the istisnd', the muddraba,
different sharikdt/mushdraka structures, the salam and different sales structures, etc.), and
they are defined with relative rigidity. While it is no longer imperative to adhere to the
precise historical form of the relevant nominate contract, as it is now permissible to com5
bine different nominate contracts as building blocks in composite structures,' the historical forms continue to work as significant constraints on the nature and structure of Sharacompliant structures and instruments.
Since the 1970s, but particularly since the 1990s, there has been renewed interest in
Islamic finance,1 6 and there have been systemic changes that have encouraged the growth
ComparingIslamic and ChristianAttitudes to Usury, in Hassan & Lewis, supra note 10, at 64-81; J.T. NOONAN,
SCHoLAsTIc ANALYSIS OF USURY (1957), and Daniel Klein, The Islamic andJewish Laws of Usury: A Bridge to
Commercial Growth and Peace in the Middle East, 23 DEN. J. INT'L L. & POL'Y 535 (1994-1995).
12. Derivatives are particularly vexing, and strenuously debated, in Islamic finance. Practitioners are striving to develop Sharfa-compliant structures that achieve the economic benefits of derivatives, a necessity for
transactional integration with conventional derivatives markets.
13. DeLorenzo & McMillen, supra note 8, at 136-154 (discussing the history of modern Islamic finance
from the 1970s to the present). See also Millen: Sukuk, supra note 6; Rodney Wilson, The Evolution of the
Islamic FinancialSystem, in ISLAMIC FINANCE: INNOVATION AND GROWTH 29-41(Rifaat Ahmed Abdel Karim
& Simon Archer eds., 2002) [hereinafter "Abdel Karim & Archer, INNOVATION"]; TiIE POLITICS OF ISLAMIC
FINANCE (Clement M. Henry & Rodney Wilson eds., 2004) (containing numerous essays addressing different elements of the origin and growth of modern Islamic finance, including Samer Soliman, The Rise and
Decline of the Islamic Banking Model in Egypt, at 265-86, which challenges some conventional positions). Compare Walid S. Hegazy, Contemporary Islamic Finance: From Socioeconomic Idealism to Pure Legalism, 7 CiH. J.
INT'L L. 581, 581-603 (2007) with NICHOLAS DYL.AN RAY, ARAB ISLAMIC BANKING AND THE RErNEWAL OF
ISLAMIC LAW

5-16 (1995).

14. See Coulson, supra note 11; DeLorenzo & McMillen, supra note 8, at 132-50.
15. See DeLorenzo & McMillen, supra note 8, at 143-50.
16. See id.; McMillen: Sukuk, supra note 6; McMillen: Markets, supra note 6; McMillen & Kamalpour, supra
note 8; Michael J.T. McMillen, Islamic Shari'ah-CompliantProject Finance: Collateral Security and Financing
Structure Case Studies, 24 FORDHAM INT'L L. J. 1184, 1203-36 [hereinafter "McMillen: Fordham ProjectFinance"]; and Michael J.T. McMillen, Islamic Shari'ah-CompliantProjectFinance: CollateralSecurity and Financing Structure Case Studies, in THIRD HARVARD FORUM, supra note 10, at 111-32 [hereinafter "McMillen:
Harvard Project Finance"]. The breadth of practical interest is indicated by, among many other articles and
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of Islamic finance. 17 The number and types of Sharia-compliant investments has expanded exponentially as has the dollar volume of those investments, a trend showing no
signs of imminent abatement.18

publications, the vast range of articles contained in the SECOND HARVARD FORUM, supra note 3; the THIRD
HARVARD FORUM, supra note 10; the FOURTH HARVARD FORUM, supra note 8; Ali, supra note 8, (derived
from the Sixth Harvard University Forum on Islamic Finance; IntegratingIslamic Finance in the Mainstream:
Regulation, Standardization and Transparency, in SEVENTH HARVARD UNIVERSITY FORUM ON ISLAMIC Fi-

NANCE (S. Nazim Ali, ed. 2006) (currently in printing) [hereinafter "SEVENTH HARVARD FORUM"]; Hassan
& Lewis, supra note 10; DeLorenzo & McMillen, supra note 8;, Abdel Karim & Archer: INNOVATION, supra
note 13; Jaffer, supra note 8; and the other articles cited in notes 6 and 8. Coverage of Islamic finance in the
popular press is also indicative. See, e.g., Alex Frangos, How Islamic Finance Handles Foreclosures,WALL ST. J.,
Dec. 12, 2007, at B6, available at http://online.wsj.com/article/SB119743237875922973.html; Alex Frangos,
A New Test in Real Estate?, WALL ST. J. EUR., Dec. 13, 2007, available at http://online.wsj.com/article/
SB119749826413324841.html; Wayne Arnold, Adapting Financeto Islam, N.Y. TIMES, Nov. 22, 2007, available at http://www.nytimes.com/2007/11/22/business/worldbusiness/22islamic.htm?adxnnlx=1195734166w8s7k2Ok3YOpXj4iIkQ%203w&pagewanted=all; Chloe Hayward, Islamic Finance: Bond's Car is ShariahCompliant, EUROMONEY MAG., Apr. 1, 2007, available at http://euromoney.com/Article/1309450/slafic-finance-Bonds-car-is-Shariah-compliant.html; Joanna Slater, Wben Hedge Funds Meet Islamic Finance, WALL
ST. J., Aug. 9, 2007, at Al, available at http://online.wsj.com/article/SBI18661926443492441.
html?mod=googlenews_wsj; David Oakley, Treasury Presses Ahead with Islamic Bond Structure, FIN. TIMES,
Nov. 17, 2007, available at http://www.ft.com/cms/s/0/dl5Oac9e-94bl-1 ldc-9aaf-0000779fd2ac.html; Roula
Khalaf, Islamic Banking Held Back by Lack of Scholars, FIN. TIMES, Nov. 19, 2007, available at http://search.ft.
com/ftArticle?sortBy=gadatearticle&queryText=roula+khalaf&y=0&aje=true&x=0&id=071119000112&ct=0
&page=12&nclick check=l; Tom Wright & Yayu Yuniar, Islamic Finance Widens Pitch, WALL ST. J., Sept. 5,
2007, at B3, available at http://www.zayanfinance.com/pdfs/if/zayanfmance -if_-3.pdf; Sudip Roy, ShariabCompliant Finance:A Product Without a Market, EUROMONEY MAG., Oct. 2006, available at http://euromoney.
com/Article/1080068/Shariah-compliant-finance-A-product-without-a-market.html,
Karina Robinson, Islamic Financeis Seeing SpectacularGrowth, INT'L HERALD TRIBUNE, Nov. 5, 2007, available at http://www.iht.
com/articles/2007/11/05/business/bankcol06.php; Landon Thomas, Jr., Islamic Finance and Its Critics, N.Y.
TIMES, Aug. 9, 2007, available at http://www.nytimes.com/2007/08/09/business/09trust.htnl?_r=l&th=&
adxnnl=l&oref=slogin&emc=th&adxnnlx=1186670738-L32tbRHTmEevwKoI29G6xg&pagewanted=all;
Chris Wright, Banks Take the Next Step in Islamic Finance Structures, EUROMONEY MAG., Feb. 1, 2007, available at http://www.euromoney.com/Article/1217063FFide.html; Nigel Dudley, Financial Centres Contend for
Prominence, EUROMONEY MAG., Sept. 1, 2006, available at http://www.euromoney.com/Article/1079171/Financial-centres-contend-for-prominence.html; and Gulfnews.com, Gulfs $13.2b Islamic Bond Sales Overtake
Malaysiafor First Time, Sept. 28, 2007, http://archive.gulfews.com/aricles/07/09/29/l0156869.html.
17. These are discussed in Michael J.T. McMillen, Sbari'ah-CompliantProject Finance:An Overview, Induding Structures, I J. ISLAMIC ECON., BANK & FIN. (2007) (in printing) [hereinafter "McMillen: JIEBF Project
Finance"];Michael J.T. McMillen, Islamic Project Finance, in Hassan & Lewis, supra note 10, at 200-39 [hereinafter McMillen: H&L ProjectFinance]; McMillen: Sukuk, supra note 6; McMillen: CapitalMarkets, supra note
6, at 143-53.
18. Descriptions of the transactional history and progression of Islamic finance from the late 1990s to the
present are set forth in McMillen: H&L Project Finance, supra note 17, at 200-39; McMillen: J1EBF Project
Finance, supra note 17; McMillen: Fordhan Project Finance, supra note 16, at 1203-36; McMillen: Harvard
ProjectFinance, supra note 16, at 111-31; Michael J.T. McMillen, Structuring the Shari'a-CompliantTransaction
Involving Non-CompliantElements, inJaffer, supra note 8, at 208-36; Michael J.T. McMillen, Shari'ah-Compliant Infrastructureand Project Finance, in INFRASTRUCTURE FINANCE (Harold A. Davis ed., 2007) (currently in
printing); Michael J.T. McMillen, Sukuk Issuances and the Glimpse ofa Secondary Market, ISLAMIC FINANCE
REVIEW 2006/2007 10-16 (Lori Nicholson ed., 2006); McMillen & Kamalpour, supra note 8; and Michael
J.T. McMillen, Sukuk (Islamic Bonds and Securitizations): Toward a Piable Capital (IncludingSecondary) Market,
in SEVENTH HARVARD FORUM, supra note 16.
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II.

2007 Developments: Capital Markets

Historically, asset securitizations have been effective in providing the backbone for, and
assisting in the development of, capital markets, including secondary markets. 19 For this
reason, among others, sukuk have been chosen as the focus of the Islamic Financial Services Board (IFSB) 20 initiative with respect to the development of an effective legal infrastructure for Islamic finance. The initiative commenced in 2006. It focuses on five sets of
factors that influence the legal framework: 1) matters pertaining to Sharia Boards and
their operations, standards, and determinations; 2) comparative securities and capital markets laws and regulatory frameworks, both with respect to Islamic finance and with respect
to legal and regulatory reform generally; 3) the use of Anglo-American common law trust
concepts in jurisdictions where Islamic finance is practiced (many of which are civil law
jurisdictions that do not recognize the trust), particularly in sukuk transactions; 4) enforceability of the Sharia in both jurisdictions that incorporate the Sharia to some extent in the
secular laws of that jurisdiction and those do that not incorporate the Shara to any extent;
and 5) bankruptcy and insolvency regimes in jurisdictions in which Islamic finance is practiced. Initial reports on the foregoing factors were presented in April 2007.21 Consideration is now being given to development of areas for further study, refinement of
recommendations, and development of discrete implementation programs.
A trend that had its inception in 2001 to 2003,22 accessing capital markets through the
use sukuk that are structured as Islamic bonds, continued and continued to accelerate in
19. Consider, for example, the securitization markets in the United States and Europe.
20. The IFSB is an international body, with the privileges and immunities of an international organization
and diplomatic mission, comprised of regulatory and supervisory agencies of governments, principally in the
banking, financial services and capital markets sectors. See the Islamic Financial Services Board Act of 2002 at
http://www.ifsb.org/doc/Act623v2002.htm. The objectives of the IFSB are described at http://www.ifsb.org/
index.php?ch=2&pg=2&ac=4. Membership in the IFSB is described at http://www.ifsb.org/index.php?ch=
2&pg=4&ac=7. Until commencement of the capital markets initiative, the IFSB had directed its efforts in
respect of standard-setting to the implementation of Basle II, capital adequacy matters, prudential standards,
and related matters. The different standards are provided at http://www.ifsb.org/index.php?ch=4&pg=140.
21. The author was responsible for the securities and capital markets laws, trusts, and enforceability aspects
of the IFSB capital markets initiative. For the report addressing these three groups of factors, see Michael J.T.

McMillen,
TRUSTS,

TOWARD AN EFFECTrVE LEGAL FRAMEWORK FOR ISLAMIC FINANCE: SECURTrEs

LAWS,

ENFORCEABILITY, AND SUKUK Apr. 19, 2007, Kuala Lumpur, Malaysia (report for the Islamic Fi-

nancial Services Board and the International Organization of Securities Commissions) (copy on file with the
author) [hereinafter "McMillen: Framework"]. A portion of McMillen: Framework (pertaining to trusts) was
co-authored with Sheikh Yusuf Talal DeLorenzo in a separate report to the Asian Development Bank (the
"ADB Report"). The ADB Report, incorporated into a larger report to the Asian Development Bank and
prepared by V. Sundararajan and Centennial Group Holdings, LLC, is entitled "TA-6182-REG: Development of International Prudential Standards for Islamic Financial Services, Final Report, March 2007." It
appears in full as Appendix 4 to that report. A portion of McMillen: Framework pertaining to Sharaenforceability expanded on an earlier report to the IFSB: Michael J.T. McMillen, Enforceable in Accordance with its
Terms: A ProposalPertainingto Islamic Sbari'ab,Bali, Indonesia, 2 Raby' al-awal 1425 H.E., April 2, 2004 C.E.
(report for the Fourth Meeting of the Council and Second Meeting of the General Assembly of the Islamic
Financial Services Board) (copy on file with the author) [hereinafter "McMillen: Proposal"].
22. Sukuk had been issued prior to 2001 but on an isolated and inconsistent basis. See NathifJ. Adam &
Abdulkader Thomas, Islamic Fixed-Income Securities Sukuk, in Jaffer, supra note 8, at 72-81; and IsLA.uc
BONDS: YOUR GUIDE TO ISSUING, STRUCTURING AND INVESTING IN Sukuk, (NathifJ. Adam & Abdulkader
Thomas eds., 2004). Various factors have rendered it difficult to obtain ratings on sukuk (other than sukuk
involving sovereign credits and a limited number of corporate sukuk). These factors include critical legal
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2007.23 Approximately US$ 82 billion of sukuk have been issued since 2003, with approximately US$32 billion having been issued in 2007.24 To date, most of these sukuk are bond
structures ultimately based in some manner on a sovereign credit. Issuance of corporate
bond-structure sukuk that involve no sovereign credit is increasing, a notable trend in
2007.25 The major development in 2007, however, was the issuance of the first sukuk that
was structured as a residential mortgage-backed security (RMBS): the Tamweel Residential ABS C1 (1) Ltd. issuance ("Tamweel Sukuk").26 This was only the second true Sharacompliant asset-backed securitization (ABS).27 The Tamweel Sukuk used creative asset
composition and legal structuring to address many of the issues that have precluded the
issuance of ABS sukuk, particularly rated ABS sukuk, in the past.28 The Tamweel Sukuk is a
issues and the inability to obtain satisfactory legal opinions. See McMillen: Markets, supra note 6; McMillen:
Sukuk, mpra note 6; McMillen: Framework, supra note 21; and Haneef, mpra note 10.
23. The growth of sukuk was given impetus by the issuance, in 2003, ofa monumentalfatwi by the AAOIFI
Sbarfa board approving Shari'ah Standard No. (17), Investment Sukuk (the "AAOIFI Sukuk Standard"). The
AAOIFI Sukuk Standard provides for fourteen eligible asset classes. In broad summary, they are securitizations: (a) of an existing or to be acquired tangible asset (ij#ra (lease)); (b) of an existing or to be acquired
leasehold estate (idra); (c) of presales of services (ijdra); (d) of presales of the production of goods or commodities at a future date (salam (forward sale)); (e) to fund construction (istisndc (construction contract)); () to
fund the acquisition of goods for future sale (murababa(sale at a markup)); (g) to fund capital participation in
a business of investment activity (muddraba or musbaraka (types of joint ventures that are hereinafter discussed)); and (h) to fund various asset acquisition and agency management (wakdla (agency)), agricultural land
cultivation, land management and orchard management activities. The parenthetical in each of the foregoing
indicates the relevant Skariastructure. See also Simon Archer & Rifaat Ahmed Abdel Karim: Accounting Standardsfor Islamic FinancialServices, in Hassan & Lewis, supra note 10, at 302-09.
24. See, e.g., Reuters, Islamic Bond Sales to Double in Gulf, Arabian Business, Nov. 19, 2007, http://www.
arabianbusiness.com/504303-islamic-bond-sales-to-double-in-gulf; and Arnold, supra note 16. Eight billion
U.S. dollars were issued in 2003.
25. See the IFIS Sukuk Database maintained by the Islamic Finance Information Service, ISI Emerging
Markets IFIS, http://www.securities.com/ifis/ (last visited Feb 20, 2008).
26. The Tamweel Sukuk was issued on July 26, 2007 and is described in Moody's Investors Service InternationalStructuredFinancePre-Sale Report: Tamweel ResidentialABS Cl (1) Ltd, June 25, 2007. Moody's Investors
Service expressed no opinion as to the degree of Sbarfa compliance and considers Sbarfa compliance only to
the extent that such compliance affects credit risk. A conventional commercial mortgage-backed security
(CMBS) was also issued in July 2007: UAE CMBS Vehicle No. 1 Ltd. (UAE CMBS No. 1). It is described in
Moody's Investors Service InternationalStructured Finance Pre-Sale Report: UAE CMBS Vehicle No. I Ltd., June
25, 2007.
27. The first Sharia-compliant ABS was the 2006 East Cameron Gas Company US $182 million Investment Trust Certificates (Sukuk), pertaining to oil and gas royalties on concessions in the Gulf of Mexico. For
a description, see CPI Financial, Sukuklnsider, available at http://www. failaka.com/downloads/Sukuklnsider00l.pdf.
28. The asset compositional elements and the legal structure of the sukuk were designed to minimize significant existing uncertainties. Those uncertainties include: (a) limited historical performance data in the newlyemerging United Arab Emirates (UAE) mortgage market; (b) significant uncertainties as to the interpretation, application, and enforcement of relevant laws (most notably, recently-issued bankruptcy, insolvency and
collateral security laws that have not been the subject of judicial proceedings); (c) economic issues relating to
retention of structural maintenance by the seller-lessor during the term of the ijara resulting from Sbari'a
imperatives; (d) bankruptcy and insolvency exposures of the title holders to the properties; (e) incomplete tide
registrations in respect of the properties as a result of the implementation of a new tide registration process at
the newly-established registration authority (Dubai Land Development); (0 the geographic concentration of
the properties; (g) lack of synchronization of variable rate adjustments on the jijra and the sukuk; (h) issues
relating to transfers of the post-dated checks used for rent payments; (i) recent legislation limiting rent increases (enacted in response to the high rates of inflation in the heated Dubai economy); () issues pertaining
to the obtaining of lessee consents to assignments of rent payments; (k) uncertainties as to the relationship
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four-class RMBS of relatively seasoned lease-to-buy ijdra (lease) obligations relating to the
purchase of residential properties, namely family-occupied villas, in Dubai. The ijdra
carry both fixed and floating rates with low loan-to-value characteristics (in part due to
high real estate inflation in Dubai). Due to the lease-to-buy nature of the obligations, the
sellers of the properties retain ownership of the properties until completion of all lease
payments. The residential tenants are primarily Muslim and non-Muslim employees and
their families in Dubai, with few non-residents. Only a small portion of the properties are
investment properties. Thus, there is low turnover, and extra-jurisdictional elements of
enforcement are minimized. Overwhelmingly, the tenants are not United Arab Emirates
(UAE) nationals (many are ex-patriots). Payment of rent is generally by post-dated check,
and checks have been received for a matter of years, but not the entire lease term. All of
the properties are new, completed construction. Some of the asset composition ameliorations (such as the use of villas, which are in limited supply and are not investment properties) will not be available in future transactions. The primary legal safeguards relate to the
use of foreign law (English and Cayman Islands law) to the greatest possible extent and
use of collateral security structures (including offshore accounts and security interests)
that are as yet untested.
On the equity side of the Islamic capital markets, developments included: 1) refinement
of the tests applicable to investments in equity securities (and, by extension, those used in
private equity transactions); 2) the development of new index tracking funds; 3) commencement of initial efforts to develop exchange-traded funds (ETFs), especially equity or
index ETFs; and 4) initiation of efforts to develop Sbaria-compliant bankruptcy and distressed debt funds. Prior to 1998, it was difficult for a Sbarfa-compliant investor to make
any investments in equity securities. Most companies have some amount of interest income or interest expense. Some equity securities provide for preferential or guaranteed
returns, and many companies have some element of impermissible business involvement
(relating, for example, to alcohol, pork, interest-based financing, or similar prohibited
business activities), each of which is violative of the Sharia. In 1998, a monumental fatWd
was issued to the Dow Jones Islamic Market Indexes (the "DJIMI Fatwd").2 9 The DJIMI
Fatwd established a series of tests as to whether investments may be made in a company
that has some degree of impurity. It legitimized: 1) a defined degree of impermissible
impurity at the inception of an investment transaction (thus, in defined circumstances, a
between UAE federal law and Dubai law; (1)uncertainties regarding enforcement of foreign judgments and
awards, a particularly acute issue given the use of multiple bodies of law in the structure (English, Cayman
Islands, Dubai, and UAE federal law); (m) currency mismatches in the structure, for example, the designation
of ijdra rent payments in Arab Emirates Dirhams (AED) while the sukuk payments are in U.S. dollars (USD
or US$); (n) currency conversion issues, particularly those arising if the AED peg to the US$ were lifted; and
(o) timing mismatches between the rate adjustments on the idra (twenty-four months in arrears) and rate
adjustments on the sukuk (monthly, in accordance with US$ LIBOR).
29. For discussions of the DJIMI Fatwa and the equity investment tests, see DowJones Indexes, DowJones
Islamic Market Indexes, June 2007, available at http://www.djindexes.com/mdsidx/index.cfm?event=showlslamicLinks (last visited Feb. 20, 2008); Yaquby, supra note 8; Rushdi Siddiqui, Shari?ahCompliance, Performonce and Conversion: The Case of the Dow .ones Islamic Market IndexSM, 7 Cm. J. INT'L L. 495 (2007); and
Rushdi Siddiqui, Islamic Indexes: The DJIM Framework, in Jaffer, supra note 8, at 46-58, See also, David E.
Moran, The Role of the Dow Jones Islamic Market Index in Islamic Finance, in THiRD HARvAva FORUM, supra
note 10, at 257-58. With respect to the development of various methodologies for cleansing or purification,
see, Mohamed Ali Elgari, Purificationof Islamic Equity Funds: Methodology and Sharfa Foundation, in FOURTH
HARVARD FORUM, supra note 8, at 77-80.

VOL. 42, NO. 2

ISLAMIC LAW

1027

Sharfa-compliant investment may be made in a company that has interest expense or interest income) and 2) the practices of cleansing and purification where an otherwise permitted investment results in incurrence of impurity (such as the receipt of interest income)
after the making of the initial investment. The primary financial tests set forth in the
DJIMI Fatwd related to balance sheet concepts, such as total debt to market capitalization.
Since 1998, with continuing refinement during 2007, newer tests have been defined as a
result of experience gained from the dot.com slide of the late 1990s and early years of the
century and studies of these tests in volatile interest rate markets. 30 The newer tests take
cognizance of the fact that some types of debt are permissible under the Sharia; interest is
always the impermissible element. They also recognize that the availability of operating
statement financial income has increased dramatically since the implementation of the
EDGAR31 system and as a result of the growth in the number of private financial information providers. These newer tests focus on actual interest expense and actual interest income (from operating statements) relative to gross revenue measures, which more
accurately identify company-specific Sharia compliance.
Three new types of equity or hybrid equity-debt funds went to market or were initiated
during 2007. The one fund that went to market as a private placement was a fund that
used multiple murabaha agreements (cost-plus sale agreements) to essentially guarantee
principal and track the upside movement of virtually any index. The purchasers of this
fund were permitted to choose the Shanfa-compliant index that they desired to track, and
each purchaser could choose a different index. The structure raises particularly interesting issues for the future because the murabaha arrangements themselves would be technically Sbaria-compliant even though the indexes being tracked might be non-compliant.
The substance-over-form considerations of tracking a non-compliant index might well
preclude any such future use of such an arrangement. This type of issue is likely to arise
with greater frequency in the near future.
Other unique fund endeavors commenced during 2007, although they have not yet
come to market. 32 One example is ETFs that are based upon existing Sharia-compliant
equity indices. This does not raise novel Sharia issues, but is indicative of a future trend:
the development of vehicles that will be listed on the world's different exchanges. A more
complicated undertaking is the bankruptcy or distressed debt fund work that commenced
during 2007. By definition, entities in bankruptcy are not making payments on their existing indebtedness. This fund allows Sharfa-compliant investors to purchase non-performing debt obligations of a bankrupt entity. Fund sponsors, their counsel, and their
Sharsa advisors are currently working through numerous issues pertaining to this type of
fund. For example, what happens if the entity comes out of bankruptcy and the purchased
debt is not entirely converted to equity? It is likely that the Sharia-compliant investor will
be obligated to dispose of any performing debt instrument (and donate any pre-disposal
interest on that instrument to charity in a cleansing or purification). Another issue relates
30. These tests have been and are being developed on a transaction-by-transaction basis in private transactions that are subject to confidentiality restrictions; the fatwd are not published. See, e.g., supra, note 8.
31. Electronic Data-Gathering, Analysis and Retrieval System of the Securities and Exchange Commission
of the United States of America [EDGAR], available at http://www.sec.gov/edgar.shtm.
32. The author is working on two funds of this type in his professional capacity. See also Reuters, Barclays
FundArm Launches Shariab-CompliantETMs (Dec. 10, 2007), available at http://www.reuters.com/article/rbssFinancialServicesAndRealEstateNews/idUSL1073385720071210.
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to the ability of the entity in bankruptcy to incur post-filing indebtedness. The analysis
with respect to this question may well depend, in part, upon whether the Sharia-compliant
investor is a controlling or a non-controlling holder, if either (and it may not be either
until the entity emerges from bankruptcy protection with a reorganized capital structure).
It is likely that the first such bankruptcy fund will be offered in the coming year.

M. 2007 Developments: Real Estate
The most notable developments in the application of the Sharia in the field of real
estate investing were not momentous structural developments. Rather, they were refinements, on a transaction-by-transaction basis, in the application of permissible impurity
doctrines and principles that took form in the DJIMI Fatwd. These have subsequently
been applied to real estate investments, where their application is of greatest relevance in
two areas. The first area is whether a Sharia-compliant investment may be made, or
maintained (in the case of subleases subsequent to the making of the investment), where a
tenant of the property in which the investment is made is engaged in an impermissible
business. The second area is whether the lease (usually a sublease) to an occupational
tenant must itself be entirely Sharia-complaint.
Early real estate transactions (in the period from 2000 to 2002) focused on residential
properties, thus avoiding the impermissible business issues. As the industry moved to
investments in commercial properties, this issue was minimized by investing in singletenant properties. As the industry moved to investments in multi-tenant commercial
properties, retail properties, supermarkets and other properties, the issue became more
acute. It was increasingly likely that one or more tenants would be engaged in an impermissible business, and the effect of the permissible business doctrines limited the value of
properties by restricting the available pool of tenants (as compared with non-compliant
investments). Throughout the period, the second area (Shariacompliance of occupational
tenant leases) was an issue, and, historically, this second area was the first addressed by
Shara scholars. Sharia scholars have been pragmatic in addressing both sets of issues.
Shara scholars acknowledged from the inception that market standard leases to occupational tenants in much of the world are not, and most likely will not become, Sharia
compliant. Those leases may well pass structural maintenance to the lessee, for example.
And in most cases, those leases will contain default and late payment interest provisions.
The position of the scholars was that a reasonable effort that is not economically destructive to the Sharia-compliant investor should be made to modify the occupational tenant
leases so as to make them compliant. Notably, they allowed these efforts to be undertaken
subsequent to the making of the Sharia-compliant investment in ownership of the property. Had they not done so, they would have jeopardized the ability to make most investments, given the rapid pace of current market transactions, the lack of knowledge of
tenants of Sharia requirements, and the significantly increased (often prohibitive) costs of
modifying those leases. Thus, the Sharia-comphant investment may be made, and the
non-compliant occupational tenant lease was allowed to continue, for the term of the
tenant lease. In addition to cleansing of interest income, the scholars required that the
occupational tenant lease be made compliant upon renewal (or be instituted upon releasing of the property). Throughout 2007, issues have continued to arise as to the degree
of Shariacompliance that is necessary in different factual situations, such as where the use
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of a compliant tenant lease jeopardizes the ability to find a tenant in a competitive market
or may violate applicable secular legal requirements. These are highly factually dependent
inquiries, and they develop ad hoc as the industry grows.
The impermissible business inquiries are also ad hoc and highly dependent upon factual
patterns. Some examples may be helpful in providing context and a sense of the historical
pattern. A commercial office building may contain an automated teller machine (ATM) of
a conventional interest-based bank. Will the acquisition of the building be precluded as a
result? In the earliest years, Sharta scholars determined that the acquisition could proceed
in such a case (all other things being permissible). The ATM likely constituted a small
portion of the property, whether the measure is square footage or percentage of total rent
or otherwise. Would the situation be different if there were a branch office of an interestbased bank? The answer would likely depend, in part, upon whether the branch served
commercial or retail populations. It would also depend upon the relative-portion analysis.
And it would also depend upon the extent to which alternative facilities were reasonably
available within a reasonable geographic region surrounding the property in question.
What about an investment in a supermarket that sells pork and alcohol products? Would
an investment be permissible in a building containing a restaurant that serves alcoholic
drinks? What if the restaurant was a micro-brewery? Is an investment in a shopping mall
permissible if there are movie theatres in the mall and those movie theatres show films
that are rated R? Is a collection company that collects judgments, credit card receivables,
or defaulted loans that include interest a permissible tenant? Each of these questions, and
many similar factual questions, arose and were addressed during 2007. As the field of
Islamic real estate finance has grown, the range of these questions has expanded dramatically and, as in 2007, occupies significant amounts of an Islamic finance practitioner's
time. Notably, given thatfatwd are provided to individual clients and the determinations
are not applicable to (or necessarily even known to) other industry participants, each question must be addressed de novo.
IV. 2007 Developments: Takaful
Although takaful (Sharfa-compliant insurance, from the concept of mutual responsibility or mutual guarantee) has been offered since the mid-1980s in some Islamic markets
(most notably Malaysia), 33 it is the newborn within the infant Islamic finance industry.
The market penetration of takaful products is currently low, usually in the range of 2 to 15
33. See. e.g., Takaful Act of 1984, Act 312, (1984) (Malay.), available at http://www.bnm.gov.my/index.php?
ch=14&pg-l7&ac=lS&full=l. A bill has been submitted to amend the Takaful Act of 1984 and create the
0
Takaful Act of 2007. The bill is available at http://www.parlimen.gov.my/billindexbi/pdf/DR%203520 7E.
pdf. See also Insurance Sector Sees Best Ever Growth, INS. & TAKAFUL REv. Issue 13 (Central Bank of Bahrain,
2007), available at http://www.captive.com/assoc/BahrainMonetaryAuthority/ITRMay%2007.pdf. See generally, Ajmal Bhatty, The Growth and GlobalMarket for Takaful, in IsLAMIC INSURANCE: TRENDS, OPPORTUNITIES AND THE FUTURE OF TAKAFUL 3 (Sohail Jaffer ed.2007), available at http://www.euromoneybooks.
com/product.asp?PositionlD=8872&ProductID=6847; Omar C. Fisher, Presentation at the World Takaful
Summit: Capturing Growth Opportunitiesin Wealth Management: Takaful Savings, Islamic Life Insurance &i BancAssurance, (Apr. 10, 2007), available at http://www.securities.com/doc.pdf?pc=IG&sv=IFIS&doc-id=137089
145; Mohammed Muqeem, Presentation at the World Takaful Summit: Aligning Takafidfor Accelerated Growth
(Apr. 10, 2007), available at http://www.securities.com/doc pdfpc=IG&sv=IFIS&doc-id=137089149 [hereinafter "Muqeem"].
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percent of the market. 34 At present, the number of takaful companies is limited. 35 In
most jurisdictions, companies are licensed as either family takaful companies (which issue
death, disability, health, education, retirement income, and savings products) or general
takaful companies (which issue property, auto, marine, engineering, and similar products).
The most significant developments in 2007 were governmental encouragement for and
the provisions of government incentives to the takaful industry, both domestically and
internationally. Thus, for example, governments are increasing the number of available
licenses. 36 And for the first time, albeit on a limited basis, companies are able to obtain
licenses as both family and general providers. 37 Some jurisdictions are adopting new insurance regulations that are expressly Sharia -compliant.38 Another example is the tenyear tax holiday afforded to Malaysian takaful companies on income derived from overseas
takaful business conducted in foreign currencies, which was set forth in Malaysia's 2007
annual budget. 39 Malaysia has carried this effort forward into 2008, proposing a range of
tax benefits for the takaful industry, including tax deductions on the share of distributed
profits of takaful companies. 4° Pakistan is also putting forward tax benefit packages for life
34. See, e.g., Muqeem, supra note 33; Country Profile-Takaful Market Sizzles with New Entrants, ASIA INS.
REV. May 15, 2007, available at https://www.securities.com/doc.html?pc=IG&sv=IFIS&doc-id=138749031
[hereinafter "New Entrants"]; and Kuwait: Takaful Takes At Least 10% of Insurance Pie, MID. EAST INS. REV.
Feb. 15, 2007, available at http://www.securities.com/doc.htnl?pc=IG&sv=IFIS&doc id=130486407. AS
noted in these articles, market penetration is projected to increase to approximately 20% or more in different
markets by 2010.
35. See, e.g., New Entrants, supra note 34.
36. See, e.g., UK Authorization Likely for Insurance Company, GULF DAILY NEWS, Dec. 9, 2007, available at
http://www.securities.com/doc.html?pc=IG&svIFIS&doc-id=159173354; News Indonesia: Up to 12 More
Takaful Licenses May Be Issued, ASIA INS. REV., Dec. 15, 2006, available at https://www.securities.com/doc.
html?pc=IG&sv=IFS&docid=125299987; and Country Profile-Pakistan: Takafl Pakistan-Second with a
Drive to be First, ASIA INS. REV., Jun. 15, 2007, available at https://www.securities.com/doc.
hunl?pc=IG&sv=IFIS&docid=141133156.
37. See, e.g., Press Release, Pak-Qatar Family Takaful Ltd., Pak-Qatar Group Granted the Licenses to
Commence Takaful Business, (Aug. 16, 2007), available at http://www.openpr.com/news/26028/Pak-QatarGroup-Granted-the-Licenses-to-Commence-Takaful-Business.htmnl. With respect to anticipated industrial
growth, by type of insurance, see Country Profile-Malaysia General Insurance Market-OpportunitiesAbound,
ASIA INS. REV., May 15, 2007, available at http://asiainsurancereview.com/pages/subscriber/AIRArticle.aspArticleID=5061.
38. See, e.g., Takafdl-Regulations--SaudiInsurance Laws are Shariah-Compliant,MID. EAST INS. REV., Feb.
15, 2007, available at http://www.meinsurancereview.com/pages/subscriber/AIR-Article.asp?Article ID=4724
(an interview with Dr. Mohamed A. Elgari, a prominent Shari'ah scholar, about the new Saudi Arabian regulations). See also Ahmed A. AI-Ghadyan, Insurance: The Islamic Perspective and its Development in Saudi Arabia,
14 ARAB L.Q. 332 (1999). See also Takaful Rules 2005, Government of Pakistan, Ministry of Commerce,
available at http://www.securities.com/doc.pdf?pc=IG&svIFIS&docid=91750597; Central Bank of Bahrain
[CBB], Monetary Agency Rulebook, vol. 3: Insurance, available at http://cbb.complinet.com/cbb/microsite/
cbb_rulebook.hml. See, Mohammed B. Arbouna, Regulation of Takafil Business:A Shari'aOverview of Contractual Aspects of Takafil Models, available at http://www.securities.com/doc-pdfpc=IG&sv=IFIS&docid=9660
1672; Ajmal Bhatty, Investment Strategy and Solvency for Takafl Companies, available at http://www.securities
.com/doc..pdPpc=IG&sv=IFIS&doc_id= 158352746.
39. See, e.g., New Entrants, supra note 34; Yab Dato' Seri Abdullah bin HJ. Ahmad Badawi, Prime Minister
and Minister of Finance, The 2007 Budget Speech (Sept. 1, 2006), available at http://www.treasury.gov.my/
view.php?ch=12&pg=149&ac=1647&fniame=attachment&dblndex=0 (summarizing these provisions).
40. See, e.g, Yab Dato' Seri Abdullah bin HJ. Ahmad Badawi, Prime Minister and Minister of Finance, The
2008 Budget Speech (Sept. 7, 2007), availableat http://www.treasury.gov.my/view.php?ch=12&pg=149&ac=
2047&fname=attachment&dbIndex=0 (summarizing these provisions).
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insurance, compulsory group life insurance, and micro-insurance, among other areas. 41
The Central Bank of Bahrain has encouraged the development of a special private insurer's fund to promote public awareness of insurance in the Kingdom of Bahrain. 42 This
pattern of governmental encouragement will continue in coming years. Another early
trend in the takafAl industry is increased internationalization as takaful companies enter
multiple markets. 43 More noticeable, however, is the beginning of a consolidation trend,
often involving conventional insurers (particularly in the re-takaful business) that is being
affected pursuant to merger activity in some jurisdictions and, more commonly, purchases
of controlling or non-controlling stakes, with the type of acquisition being heavily influenced by foreign investment law considerations in different jurisdictions. 44 The consolidation trend is expected to be a dominant feature of developments in the takaful industry
in the coming year. What is clear is that takaful is quickly becoming a major segment of
the Islamic finance industry.
V.

Conclusion

Islamic law, the Sbaria, embodied in Islamic finance, has moved from the classrooms of
the Middle East and Southeast Asia and from the rarified air of the faculty offices of
Western academia to boardrooms throughout the world (and even into the graduate and
undergraduate halls of Western educational institutions). The growth rate of Islamic finance exceeds that of any other field of finance and is attracting the interest of lawyers,
financiers, and the general public, if only because of the significant increase in Shariacompliant investments in North America and Europe, as a result of excess liquidity in oil
producing nations. The implementation of Sbaria-compliant financings in Western jurisdictions poses some challenges. These transactions must comply with two bodies of law,
not unlike, for example, double dip aircraft financings. By definition, one body of law is
the Sharia. The other body of law is more variable; it is the secular law of the jurisdiction
where the transaction occurs or that has some other critical nexus with the transaction,
which may or may not incorporate the Sharia. In many instances, not only this second
body of law, but the business assumptions, procedures, and practices that are served by
that body of law, are being firmly grounded on interest-based principles, and will be fun41. Country Profile-Pakistan:Boosting the Insurance Market, AsIA INS. REv., Jun. 15, 2007, availableat htp:/
/www.asiainsurancereview.com/pages/subscriber/AIR-Article.asp?ArticleID=5223.
42. See Special Fund to Grow Bahrain Market, INS. & TAXAFUL REV. Issue 14 (Central Bank of Bahrain,
2007), available at http://www.securities.com/doc.pdppc=IG&sv=IFIS&docid=l51542211.
43. See, e.g., Press Release, Dubai International Financial Centre [DIFC], Major Takaful, Insurance Player
Tokio Marine Group Joins DIFC, (Dec. 8, 2007), available at http://www.difc.ae/presscentre/archive/2007/
449.html; The Financial Times Ltd., Aviva to Use Malaysia as Hub for Takaful Business Worldwide, NEWS
STbRITS TIMES PRESS (Malay.) Dec. 11, 2007, available at http://www.tmcnet.com/usubmit/2007/12/10/
3153846.htm; Takaful News-Potentialfor Takaful in China, MID. EAST. INS. REv., Feb. 15, 2007, available at
http://www.securities.com/doc.html?pc=IG&svIFIS&doc-id=l 30486424.
44. See, e.g., AIRExclusive, B.E.S.T. Re: Leveraging on Strengths, ASIA INs. REv., May 15, 2007, available at
http://www.best-re.com/pdf/article asiainsurancereviewmai07.pdf; News-Asia: Munich Reopens Retakaful
Branch, ASI INs. REv., Nov. 15, 2007, available at http://www.asiainsurancereview.com/pages/subscriber/
AIR-Article.asp?ArticleID=6186. As competition increases in the industry, some state companies are being
privatized, see, e.g., Country Profile-The Promiseof Pakistan-Pakistan:Bold Step Forward,AsIA INS. REv., June
15, 2007, available at http://www.asiainsurancereview.com/pages/subscriber/AIR-Article.asp?Article-ID=
5222.
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damentally inconsistent with the premise of the Sbana-compliant transactions. Or so it
would seem. But not everything is what it seems from the adscititious perspective. Bifurcated structures have been developed to harmonize the requirements of the Sbaria with
the practices and procedures deriving from interest-based economies. A common structure incorporates a conventional interest-based lending transaction with a distinct Sbariacompliant lease transaction, with the entirety constituting the accommodation of the two
sets of laws. There are other such structures as well. What is increasingly apparent, however, is that familiarity with Sbaria principles and precepts is no longer an indulgence; it is
fast becoming a necessity.
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